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CHAIRMAN'S ADDRESS Trems of Interest in

this leeoe ...

There has heen an increasing awareness in recenl imes on the part of the State, public budics. institutions and, & Obitugry Ken
perhips most importantly, contracting parties of the role mediation can play i the resolition of disputes in a MeQuillan,
wite range of arcas, The costs of linganon, both m financial terms und in terms of time. are very significant = Moitharn Ireland
anel mediation can and should play an important role in case managerment in Tieigation, Mediution will play a - Chaptar
rode 1 the operation of the new Cominercial Court of the Hhigh Court which was uificially opened by An Tag-
iseach, Mr Bertie Abern on the 15th October 2004, The Civil Liability und Courts Act 2004, which came ifto
force this yuar, miroduces the concept of a mediation conference into persomal mjury litigation for the st R Blary
lime. The Act provides that the Court may direet thit parties 0 a personal infuries action meet W discuss and Lagal Bl
ateemnpt fo seltle the action and provides for the appatntment of the chairperson of @ mediubion conference.

Such o choigperson muy be o person nominated by o body prescribed by e Minister for Justice, Fquality and

Law Relvrm und the Commines of the Irish Branch i working w0 sceure the recognition of the Branch os o

preseribed hidy,

= Sociol Events

The Branch has expericnved praciising mediators amangs? its members, We wish w encourage other members 1o undertake tuin-
ing in inedintion und hive held two Mediaton Entry courses within the past six menths. The Commiree wishes w Gueilitate mem-
bers af the Heanch becoming accredited mediators of the Institute and proposes holding o more sdvunced und intensive mediation
aecredianan inining course i the Spring.

The histitute's petition for a Supplemental Charter as onginally drufled comained the power to create the quialilivetion of

“Churered Mediator™, Certam medianion bodies in tie UK objceted 1o the proposed qualification and it wis necessuey 1o rTemove |
the povwer o create the qualification “Clanered Mediator” i order to secure the approval of the Supplemental Charter by the Privy
Coamed] Instead the quakification “Aceredited Medrator may be confered on Members of the [nszitie wha nndergo the necessury
teaining ond atiwin the requsite sandard,

Al an EGM of the members of the Institute in London on the 28% October 2004, the amendnicnts to the proposed Supplemantal
Charter were supparted overwhelmingly by the members of the Institute. The Py ¥ Council in the UK has now approved the
amiended Charter and it 3s envisaged that the Board of Trsstees of the Tnstitse will ke up affice on the 1™ lanuary 2003, [1 35 pro-|
posed Lo hold the fist meeting of the Board of Trusiess in Cyprus on the 25 February 2003 and to hold the First Congress of the
[nstitute on the 17 March 2005,

The 90" Anniversaty of the fuunding of the Institute eccurs on the 1% March 2003, The Institate has requested all its Branches
around the world w eclebrate this milestone in the history of the [ustitute with a celebeatory avent and o Luncheon will be held by
the Irish Branch on Friday the 11% March 2005 10 celebrate the Instinue’s 90® Anniversary. The President of the [nstinate will at-
tend the Lunchenn as the Guest of Honour,

The Institate’s Charler provides for a Board of Trustees comprising |2 Trustees from diffzrent regions around the world, The Irs
Braneh is parl of the Evrope Region and Mr Roy Sherlork. u pust Charrman of the Irish Branch and o current member of the Ceirne.
mitlee, has been elected Trustee for the Ewrope Regon: Rov has besn ar invaluabls member of the Commitiee of the [rizh Brancl
for some years and It is regretlable that upon taking up office as Trustes of the Institste, he will no lonper ke able to serve on the
Committee. [should like to congramlate Boy on his election and 10 cumvey to him our best wishes and our thanks for years of
culel service.

Ken MoQuillan K.5.G. F.C.A. F.C LA our Hon Treasurer and 2 former Chairman of e Branch, died on the 4™ September 2004,
Ken worked tirclessly on behalf of the Irish Branch for many vears wnd many of vou will have known him well. He wos one of
lifi*s true gentlemen and a font of wisdom and common sense. Ken will be very sorely missed by afl of us on the Committez and |
by ull those whose paths crossed with his. To bis wife and family, | convey my deepest sympathy.

Rowens Muleuliy FCLATh




Ken McQuillan Ks.6. F.C.A E.C.IL.Arb

Ken MeCuillan ranked as one of the leading Chartered Accountamis in Ireland. He was one of the most active and re-
spected within that field, sl working up to his deoth at the age of seventy-three, His love of his work is evident from the
fael that relirement was never an pplion for him es be thoved on the stress that went with it Ken trained with the firm of
pccouniants kennedy Crowley & Co., now known as KPMG, and gualified as o Chartered Accountunt in 1933, He thei
went on 1o form his own practice MeQuillan DFK, and later was one of the founding members of DFK International, a
wortd wide pssociation of Chartered Accountants

The Trish Branch ol the Churtered Institute of Arbilsators was extremely fortunate to have Ken as one of its founding mem-
bers whers his advice and experlise was essential m nortumng (L mbo the postbion i) now holds, 1o 1994 Ken Decanme the
Chatrman of the Biranch, Having stepped down a5 Chasrman, e continued his work on the Committes holding the office of
Bronch Honorory Trensurer until his untimely demth. Ken was dignified, loval to his friends and encouraging in his deal-
igs with others. He inspired respect and Triendship.

A member of the Urder of the kmghts of Columbanus, Ken held the posiuon of Supreme Kmght from 1983w 1957 amd
sibsequently in (98K hecame 2 Kmpht ot St Girepory.

Keetr was an ovid sports fan of Rugby, Rowing and Table Tennis were his main loves. He rowed for Drogheda and enjoyerd
his vehivvements o Uve Carrick-On-Shunnoen Murphy Challenge, the Mulhollond Chollenge and the Poctadown Challenge.
Latter om in his Dife, Ken came o love sbmp, musie and phifaely,

Kan was hlessed with a long and happy mamage 1o his wite Macve with whom he had four children: Fiona, John, Jean il
Prontiel, He hid one brother, Danien, and two sisters. lacqueline and Gemma

Boen will be fondly remembered und sadly missed by all of ws who were privileged w know and be associated with him.
Ken Metuillan, Uhartered Accountant, was bom on the 237 Januery 1931, He dicd on 4™ September 2004, uged 73,

Ml Cr, Buoni,

Northern Ireland Chapter

Sinea fhe Institute allowed the introducnon of Chapters i the recent changis o it Rules, some propgreds has been made i con-
stiluting a Chagter within the Irist Branch for our members in Northern [reland. A deatt of the Constitution bas Been produced
by o tesm of members from e North, und 1s now belore tie Commiltes of the Irish Brongh for approval,

The dratiing team m Belfast inclodes bames Ciolden, who says " We are frving provide a stmgile framewark for the fastitite i
Nowthern frefand, Tt is oledr that we megd an casy o mancege Northeen Frish focus within the wider rish Brancl,. Thve 1s real
crifresiasi for the exstablisbment of the Chapeer bodh wmony the Northern Ieish members and from the Branch Commitier. [
heffeve i will lend a dynamivm o the Insfipate s work beve which will beratie the whole branch '

The intention 15 fo nanpurme the Chaprer m 2003 and 10 use 1048 a hous ter membership, ramng and arburation development
i Morthern [reland, A Chapter in the Nomh will also help in providing a link between the Institite and the devalved povern-
meenl i Belfost when 0 returng, There is-a real opportweity 10 develop ADR fnoa focused way in the tightly knit Northern [rish
jursdiction and the Institute has a resd role (o play in this. The eswsblishment of the Chapier 15 o luunch pad for ts.

Congratulations to......

* D Mael G Bunhi who was awarded the prestigions Instiniion Prize by the Insmim-
Lion of Engineers of Ireland for s “contobution of vutstanding ment and commit-
ment 1o the activities of the Insomnon and kenefit of 11s members.

- i James Bridpeman who was appointed by the Minister for the Environment, Herd-
tage and Local Government to the Private Residential Tenancies Board.

D Nael G. Dunni and Mr Peter Langtord, [
Ingsitution of Enginesrs of Ireland

sgident of the

New Members

v wioed nf weleome to the Inllowing who were recently admitied te the Trish Brzneh,
Me . Delatey {Kilkenny) Wir ). Curran (Co Dubling Mr H. Best (Belfasi) M T Jessup (Co Dublin))

ME M. Hughes (Belfast) Mr D Richardston (Co Dubiinl - Mr J Gulliver (Co Wicklow) M P. D Helft {Co Wextord))
Ml Urawloy (Coleraing)) Mz A Tuffy (Co Dublin) Ms O, Tronaman (Co Dubhiny M T, Daly {Co Dublin)

M 1. (O Kecte (Co Wickiow)  Mr D, Durack (Co Dubling Mr T, Jessup | Uo Wickiow) Ms H, Fleteher (Co Dubling

Mr P. Convery (Co Dubling Mr P. Qsear (Co Tyrone) Mr AL Martin (Co Dublin e M. Conmally-(Co Wicklow)
MV, Camplell {Bellust) Mr C, Boland { Dublin) Mr M. Munnelly (Dubling Me ML Moran (Dubling

b 1. O Koeele (Dubling
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vnnual Dinner 20404

The Annual Linner of the Insh Branch was held i the President’s Hall of the Law Soclety of [relund, Blackhall Place, Dublin 7 on
Friday 3™ December 2(N14 and was attended by 170 members and guests. The Guest of Honour, The Hon. Mr Justice Toseph Finnogan,
the President of the High Coun, spuke of the role that mediation can play in the management of cases in the Courts and of the need 1o
lowk o bodies such as the Chartered Institute of Arbitrators 1o provide well trained mediators. This function has always proved to be
extremely popular with our members bur i past years i1 was necessary to restrict e nwmber of puests that members were permitred 1o
it to adlend the Dinner because of the size of the venue. The Annuel Dinner of the Branch presents an ideal spportinity 1o promote

the [nstitute and 1o highlight the tiportunt role that erbitration, conciliation and mediation play in the resolution of disputes. Muny of
our members hive clients and eolleagues who are not members of the Branch whom they would wish Lo invile gs guests t our Anual
e and this year the Committee decided to hold the Annual Dinner in o lurger senue so 85 1o permit more ot our members and

their guesis 1o sttend the Dinmer.
A3

Wir Janes Macken SC, Vice Chairoung, Ms Rowenn Pulcuhy,
Chalrmwan Ieish Beanch;, Mre Ddemsl Fonghion, Huow, Seveelury;
Tudge Domagh Mellnagh 50

b Flun, Mr Justace Joseph Fisneggan, President of the [igh Cours; The Hon Mr Juarice
Johin L, Muruy, Chiel Justee, Ma Bowena Mulcahy, Chaimman Irish Dranch, Mr S

Murgetson, Liw Soctety of [reland und Mr Ben Maguire, Chanered lnstitute of Dhailders

Thie 1ifth Annwal Golf Outing teck place un Thursday |1 7th June, 2004 4t Glen o the Downs Golf Club and was kindly spansored
by Deluitle & Touche and MeCann Fittegerald. Fiphteen members and their guests participated in @ most enjoyuble round played
ih pleasant conditons,  Dhanner tollowed m the evening and the Vice-Clarman, James Macken SC, presented the prives. Scoring
was Stableford. Congramlations toc- st Eamonn Walsh { 10) 40 Poinis: 2nd Kevin Brady (22) 36 Points; Srd Michael O'Reilly
(130 33 Poins

nual Lunch 2010

A Members® Luncheon ook place on 12 March 2004 i the Conrad Hotel, Eurlsfort
Terrce, Dublin 2, The Guest Speaker, Mr Dair Farrar Hockley, the Director Cieneral of
L Charléred Institule of Arbitrators, spoke of recent developments in the Instinute and
the apportunities in different sectors of business namely Insurance Re-insirance, [T &
Media, Sport. the Environment and Conswner Dispules avross the EU (EE) Neth

| HANE BT )

) [ Nael (o Bunnd, Mr Diair Farr
In pddilion o lbe very successful Entry Course for Arkitranon directed by Bemard Gogarty  Hockdew, My Tahin Mt

in Novembet, the Branch also ran twe Mediation Courses in June and Novemnber, both of
which were directed by Mr James Bridgeman, Peler Fenn and Anna Machin were the [ead
tutors o bulh Medistion Courses,

Annual Luncheon A Members® Luncheon will be held in the St Stephen’s Green Hibernian Club, 5t Stephen's Green, Dublin 2
Friday 11™ March 2005,
AGM: The AGM of the Insh Dranch will be held on Wednesday 27% Apeil 2005 in the Connud Hotel, Earlsfort Terrace, Duklin?

commeneing at dpm. Light retreshments will be served following the mesting.

Anmual Lecrure: Mr Peter Walrich, the Chairman of the 1CC Commission m Pans, has kindly agreed w deliver the Branch's An
nual Lectore onoa topic relating to Intermational Arbitration and the 1CC. Details of the date and venue of the Lecture, which will
held in the Spring, will be published ot o luter dute,



LECGAL BRIEF
NOTES N CASES AND MATERIALS

Gulliver v Matheson Orisby Prentice, Supreme Cour, 19 December 20403
Hardiman J, Fennelly J, and Geophepan J who delivered the judgmsmt

Backgeound . The Delendunis Bespendents are s lendmg firm of Solicitors n Dublin. The Plaintiff Appellant is 4 tay adviser and specialiss
but not & Selicitor. A dispute arose from his claim that he had become o full eyuity partner in the fiom, The muin points of contention were
whethe

(1 The Appelant®s rights and ablipations as against the Respondents arose solely fom o meme of understanding sod celated documents;
12} The dispule regaurdmg the Appellont’s alleged parmership kad to be referred 1o arhitmtion wnder the adbitration elouse

TheAppelant considarsd Wian e wis o1 bound by the arititrution clowse bocowse s clamed  partnership did not avise from the terms of
I atsetae oF underssanding,

The Beaspondents Tuoglin o ot e slay legal procecdmgs pending reference to arbitration. The High Conr, O7Sullivin 1ax tampore,
granted o stoy on proceedings but the Appellant appealed that order fo the Supaerme Courl

Precldad; There wies essentinlly b single diepute e whether or not the Mamofl was a partner of the Respondenes, Thar dispune was ona “in
relanion 1o the relevant agreement™ and alsa Min relation fie the Semmmation o nrhdﬁy "ol the ugreernent, | he dispute was urhiteable ander
i arlitention elises and b sley on legal procecdings had to be granted (sec. £, Arhitmation Act 19803 The appaal weis dismissocd

Comeent The judgemen meladed psefinl relrenees oo meanimg sl inferpretation of e tollowing rerms; disputes "increlation o7 an
agresanenl o W U wammmahon o validity of an agreement, and aleo disputes “ansing oot o contmers Tha geneml et 15 w0 give o
wiche meningg e fhase terms 1 it comtest, books swere eited - Bossell on Adbimition, 22™ od, puges 5% 60; Law and Praciee o' Com-
il Aabairaticn i Englund, BMustll and Bowd, 2 el Mapes 119 andd 120

MeCarthy v Keane, Fiveann Internativns] Finunce Brokers Lid, Warrantell Lid. & Desmond Peebo. [heh Court, Lavan 1 24 Tuly
2008

Rackgreonnd: Thie PlainnalT soughit orders © (11 seting ssede the sward of the Tourth named [Yefendant (13, Peelo) as arhimatar in o dispute
betwien the Flamid and mie ather Defendanis; (2 removing M Peelo as mibiitor, under secls. 37 & 38, Arbitcution Ave 954 (g
amnencod ) nnd Chider 56, Rule 4 Supenor Coun Rules. Other enelfary reliefs and costs were also sought

Background @ There was muoch technical detail aboo company strectuess, shureholding ud reluted law, Both the Planatt and fiest named
Drefeudan were dirgeters of, and sharcholders in, the sceond named Defendant (Fireann Intarnational)

Dith parties were alsa shareholders i companies associated with that company.

Fboe FlasntelTenal Grst numed Getendant conduciad the nfairs of Erreans International and its associabed vopaniies oo u quisi puctaecship
RIS

Fhe Mumtd] ook an earlier action e the High Court agaimsr te first and second Defendonts clutesiny oppressien umler seel, 205, L'ump.a.
nies Act 1963, Ardsing from thuse procesdings, Mr. Peelo agreed 1o value selevan: <hares. His appaintment was yaried to allow him w act
s arbirator rather than expert. A arbitmator. he made varions ralings regirding procederes und thscope of the wrbistion.

The Plaintifl louk legal procecdings under sects. 37 and 38, Arbiration Act 1954 and Ohvder 56, Rule 4, seeking w0 have the achitatar re-
mowved and his award set axide om the hasis of miscondoct on mony gy, The Plunill clamed that the arbamation was conducted inan
wireisonuble way und had failed 1o give the PlainndY due proczos 2nd fair procedures. Those claims were contested. The acbitiior was
seriously coticerned that his inteprity and honeste wers wmllad bulo gussion.

Peeision: The Plamiidi, being disappointed with the arbitrtor’s f2ir and proper valustion: af shares, sought (o thise grounds Lo set asidy the
award. The matters complained of fiad no sigemfican] pard up to and dunng the arbrration. No mistake of taw appearsd on the face af the
avard. The arbitrator conducied himself correctly within the terms of his appedntmant and imade his aword decondingle Ay projudice e
hias perceived by e Plaintfl should have bisen usserted during the mhimenon 2nd not subsequent o the 2waed baing made. The otders
and reliel, whieh the Plamnif scught, wees refused. The arhitrator' s awand was upheld.

Comment: This Hnpoitanl judgement, releveant (e company law, share vaiuation, and the courts’ jurisdiction in arhitration matters, nelud-
g remtting awnrds, upheld the arhitral process in Time with the rend i liish courts decisions. The mmn ened, such us Keenwn v Shield
[1988] (R 29 approved by e Supreme Court on 20 July 1999 in Shoehan v FBD Trsurancs were cited in the judpement. Alsa cited rele:
vani to mistakes on the fnceof sward: Tersons v Stevenage [1963] 3 All England Reporls 363

Anthaary P Ouinn, Barmster, FCLAT

salreriptions The Hranch and Institure depend on vour subscrptions o remmain io bistness, Those of you who huve mal dlready done so,
plewse muke vour payment as soon as possibie.




